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qt{-rf+Rvwftq-wjv+qtMvqlvqqtm{vtq€qv wlV + vfl wnf+rft+j+qTW TIR vw
qf§qr+8wftvgqnwftwr qqqqvw@mTr{,qWTfbet mtv+fqqa§tv6m{I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VH€vtvH vrV<twrqrqqq:-

Revision application to Government of India:

(1) +rjbruqrqqqrmgf&fhHr,r994#twrawTQHttg(nR w{qwiqt ii VTt+j3tvwruqt
Tv-urn BTvqv qts% %; Bitnfu !n€twr arlMr ©ghr sfM, wa vt%rt, fRv +qrvT, nvn ftvnr,
#eft +fM, Bft©rfkr vqq, fQq wt, q{fRMft: rrooorqt#t:;rTaqTfiF :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of'Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl Vm#§Tft%qPi&+qVqdt 6TfRqnqTItf%a WTFrH vr g@%1aTt tvr fM
wyHIH+qq\wvmH:Rvm+qTtgqqnt+, w fiM WTFrNTrw€H+niq§fqdt qT@T++

wfi8ftwTnH+8wq#tvfbn#atT7g{ gtI

In case of my loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(v) Vna+VTFf+an?myeg +Mflv vm w qr vm%fqfhihr VwBihrqr©q§n© vt
@qrqqqrvq+ft&a+ wi++qt vrm%vTFMt a7qT vtw+f+RfRv %I



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(T) qfkqtw%rvTzmf%qf8qTvna+vTF ( hm nyav qt)fhR7f%=n TW vm fI

In case of goods exported outside India export to Nepal or Bhutan, without
pa#ment of duty.

(v) dfbr nwa#taqHq qralb TT7Tq#f%Tqtqgt %fta VFq#tq{i3jtqtgTtqT qt TV

wraP{fbm%!€Tf8q WIn,wftv bHa wftKqtvqquvr4n+fqv gf&fhm (+ 2) 1998

ERr 109 WTf+taf+IT Tq€tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finan6e (No.2) Act, 1998.

(2) +dh uqrqq Tal (vflTr) fhiqTqdt, 200r bfbm 9 % 3kntv fRfRfjg nq fun R-8 + qr

vfhit t, 9fq7 qrleI ii SIft grIer tfqv fjqYq t itv uv % $ftTgi©-qM vt wfM mtv #t dat
9fhitbvrq3f+© w+m fbnvrm nflKIWI% vr%vrmq%rt@rqfhf + ajM vra 35-It
f+afft7=ft#!;TZTq bMF %vrq agn-6vmm#tvft vfl 8+InfhI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf%qvwRqq %-vrqq§t+mt6qqqvr©@itn©r}qq8©t@rt200/- =My'rav qt
vw 3#tq€'ff©n6q Tq vr©t@r©8-etrooo/- qt =$tv TTTVTV qt VIKI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

fhaq@,##hr@nqqqwv++qTqtwftdhRWITfbqwr +Tft @fiR:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) +.dhr @qrqq erv–H qf&f+FI, 1944 qt urn 35-gt/35-vb mv:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3Hfqf®Tqft©q+qRTq q3Rn%qvrH#twftq,wftqt+ gTR+ + dba qlvR t.ar
©qrqq erv% 1{+ tqTW vflgbr awTf#qwr (f8t;b) a qfbm Wr =ftfbqT, w§qXTVTV + 2-d ;iTn,
q{qTdt Vm, WWW, PttVtqKR, ©§qqTVTV-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2==daoor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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(3) qR Br Baker + q+ qv BITteR vr wntw M e at sr#F sgI whet + fR={ 'Rv qr war%
hr & Wn gmt qT@ ST €q bOt sq qt fb fan q€tqnftqq+%fNqqTf+qftwfNbr
rqlqlfB+<ujE&v3.wft©qr hgbr vwH=RvqqT+qq%nvrmg I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrqrgq gdl gf&fhrq r970 %qr thitfba qt gwgt -1 % Btwfa f+ufftK f#1' gsWTT an
qrRvt Tr qqWtqT qqTftqft fWhm wfbmft % %der + + Iraq #t in xf8rI v 6.50 qt %r @wmv
T©fb®@n8qTnth I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise- as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qT&tINf&Tqwnt=&f+hwr qa iT+f+Mt #tar$ft&vmqB6f#€fbIT vrmeqttfhn
erv–F, #fh®nRT gwR++gTn wftdkrqRTftMwr (qFlfftf#) fbIT, 1982 qfRfiT{1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhT qj@, #-fh®ITqT qrv–b R.t 8qFR wftvfhramTfbFPr Wa) IT# vfa wftRt +qH&
+ q&NRr (Demand) v+ + (Penalty) m 10% + WTT qtTT HRqFt el'6THtf%, HItMTV if gm

10 %+g wrIT el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

&rgb MTR QJ@ aBT twH # #afT, WTf+V OTT q&r # qPr (Duty Demanded) I

(1) @ (Section) lIDba®ft8fft7 ITfir;

(2) fhn qm §vh hfea #tufih;
(3) baz%fizfhKit +fhm 6 %z®brTTfPrl

qtsgVW’Ttf8V wft©'tq§&IJqw#IInn+q Wft©’qTf©VmIh$wI$wf4wfbn

\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994) .

Tru el

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) TVqTtW+VftWftqVTfhnn% vw%qd qM vqnqr©Tr@vf+4rfl76t vt+hrfMql'
qrfr# 10% HWT7U3tt qd%qvw©f#Miv8'aq wv+ 10% !qrTqqt#tvrwMil

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/3856/2023

ORDER IN APPEAL

M/s. Sarika Otaram Chandora, C-502, Astha, Chandkheda, Ahmedabad- 382424

(hereinafter referred to as ' the appellant'l have filed the present appeal against the

Order-in-Original No. CGST/WT07/HG/776/2022-23 dated 17.01.2023 (in short ' impugned

orde f) , passed by the Assistant Commissioner, Central GST, Division-VII, Ahmedabad

North, Ahmedabad (hereinafter referred to as ' the adjudicating authority) . The appellant

was rendering taxable service but were nat registered with the department. They were

holding PAN No. AFFPC2594D.

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant

had earned substantial income by providing taxable services. They declared Sales / Gross

Receipts of Rs.26,86,528/- in their ITR, on which no service tax was paid. Letters were,

therefore, issued to the appellant to explain the reasons for non-payment of tax and to
provide certified documentary evidences for the F.Y. 2015-16. The appellant neithel

provided any documents nor submitted any reply justifying the non-payment of service

tax on such receipts. The service tax liability of Rs.3,89,547/- was, therefore quantified

considering the income of Rs.26,86,528/- as taxable income.

2.1 A Show Cause Notice (SCN) No. CGST/AR-V/Div-VII/A'bad-North/TPD-UR-15-

16/110/2020-21 dated 23.12.2020 was issued to the appellant proposing recovery of
service tax amount of Rs.3,89,547/- not paid on the value of income received during the

F.Y. 2015-16, along with interest under Section 73(1) and Section 75 of the Finance Act,

1994, respectively. Imposition of penalty under Section 77(1), Section 77(2) and Section 78

of the Finance Act, 1994 was proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax

demand of Rs.3,89,547/- was confirmed alongwith interest. Penalty of Rs. 3,000/- each

was imposed under Section 77(1) & Section 77(2). Penalty of Rs.3,89,547/- was also

imposed under Section 78.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal, on the grounds elaborated below:-

> The appellant is engaged in the business of carrying out construction services

primarily construction of residential unit to individuals. The service provided by

the appellant is exempted under Mega Notification No.25/2012-ST dated
20.06.2012 vide entry No. 14(b).

The services provided are also for original work /fresh construction hence in terms
of Service Tax Valuation Rules, the appellant is eligible for 60% and is required to

pay tax only on 40% of the taxable value which comes to Rs.10,74,611/-. In terms

of Notification No. 33/2012-ST, they are only required to discharge tax on amount

exceeding the threshold limit exemption, which shall be Rs.74,611/-. They claim

"';';*'©jT
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> The appellant is a bonafide tax payer and never had any intention to evade the tax

liability. Therefore in such cases suppression cannot be invoked. So, the notice is
time barred as suppression of facts has not been established.

> Demand cannot be confirmed merely based on the third party data. Reliance

placed on decisions passed in the case of Synergy Audio Visual Workshop-

2008(10) STR, 578; Calvin Wooding Consulting Ltd- 2007 (7) STR 411; Taha]

Consulting Engineern – 2016(44) STR 671.

> The order has been passed ex-parte hence should be set-aside for not following

the principles of natural justice.

4. On going through the appeal mem9randum, it is noticed that the impugned order
was issued on 17.01.2023 and same was claimed to be received by the appellant on

08.02.2023. However, the present appeal, in terms of Section 85 of the Finance Act, 1994,

was filed on 19.04.2023 after a delay of 11 days. The appellant in the Miscellaneous

Application have stated that the delay was due to the fact that they being non-registered

it took some tirhe to make pre-deposit.

4.1 in terms of Section 85 of the Finance Act, 1994, an appeal should be filed within a

period of 2 months from the date of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of

the Act, the Commissioner (Appeals) is empowered to condone the delay or to allow the

filing of an appeal within a further period of one month thereafter if, he is satisfied that

the appellant was prevented by sufficient cause from presenting the appeal within the
period of two months.

4.2 it is observed that the appeal in the present case was filed on 19.04.2023, after a

delay of 11 days. Considering, the legal provisions under Section 85(3A) of the Finance

Act, 1994 and the cause mentioned in the miscellaneous application as satisfactory, I

condone the delay of 11 days as the same being within the condonable period prescribed
in Section 85(3A).

5. Personal hearing in the appeal matter was held on 25.01.2024. Shri Sharwam

Kumavat, Chartered Accountant appeared on behalf of the appellant for personal hedrinq.

He reiterated the grounds of appeal and requested to allow their appeal.

6. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of Rs.3,89,547/- against the appellant along with
interest and penalty, in the facts and circumstance of the case is legal and proper or
otherwise. The demand pertains to the period F.V 2015-16,

6.1 it is observed that the entire demand has been raised on the basis of third-party
data and was confirmed ex-parte. The appellant have claimed that during the period
under dispute they have rendered services for constructb)@:u4®:$€sidential units, which

are covered under ’original work’ and therefore in tg©g}8PF{WHy(ii) (A) of SERVICE
a
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TAX (DETERMINATION OF VALUE) RULES, 2006 they are liable to pay only on 40% of the

taxable value charged. Further, the appellant have also claimed that the service provided

is exempted under Mega Notification No.25/2012-ST dated 20.06.2012 vide entry No.

14(b) which exempt " a single residential unit otherwise than as a part of a residential

complex".

6.2 in support of their claim they submitted copies of two Memorandum of

Undertakings entered with Shri Bhanwar Sigh Rathore of M/s. Manpasand Infracon,

wherein the appellant was granted the contract for construction of residential unit. The

appellant claim to have received income of Rs. 13,50,000/- and Rs. 12,00,000/- for said

contract. However, it is noticed that the MOU is on plain paper. The appellant also

submitted relevant Balance Sheet pages showing the income earned during the F.Y. 2014-

15 and F.Y. 2015-16. In the year 2014-15, they have shown income of Rs.11,80,560/- and
in the F.Y. 2015-16, income of Rs. 26,86,528/- is shown. Both these income are related to

sub-contract income. However, no supporting documents like Contracts, Ledgers, Profit &

Loss A/c, Form-26AS have been provided by the appellant in support of their claim that

the construction carried out was for single residential unit. Therefore, I find that the

abatement and exemption claimed by the appellant cannot be verified. However, in the

interest of natural justice, the matter is remanded back to the adjudicating authority to

verify the claim made by the appellant and pass a fresh order in the matter. The

adjudicating authority shall grant a reasonable opportunity of personal hearing to the

appellant and the appellant is directed to appear before the adjudicating authority and

justify their claim by producing documentary evidence.

7. In light of above discussion, I set-aside the impugned order and allow the appeal

filed by the appellant by way of remand.

8. 3FfFM,FtRTaBf#IT{@ftVmfMTn©Kbm Tft%+fIm qTtfT{I

The appeal filed by the appellant stands disposed off in above terms.

nTj+ (##FfF)

2024

Attested

(&

(Q:©Tqrqr)

Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,

M/s. Sarika Otaram Chandora,

C-502, Astha, Chandkheda,
Ahmedabad- 382424

Appellant
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The Assistant Commissioner

CGST, Division-VII, Ahmedabad North

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.

3. /The Superintendent (System), CGST, Ahmedabad (Appeals) for uploading the OIA
f Guard File.
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