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Arising out of Order-In-Original No. CGST/WTO07/HG/776/2022-23 dated
| (%) | 17.1.2023 passed by The Assistant Commissioner, CGST Division-VII,
Ahmedabad North

uiciepdl T AT SR UdT / Sarika Otaram Chandora

(#) | Name and Address of the C-502, Astha Chandkheda
Appellant Ahmedabad - 382424

IS AR T ANA-MILT T AT STIHT BT § Q1 g 39 A< 5 I FaiRafa = sare 1w g
SfEreRTY ohY ST STeraT QRIETVT SIaa S &< ol &, ST 6 & siaer & fawg g aaar 8

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

- HIRA G HT ORIl AT

Revision application to Government of India:

(1) =0 SwTET g Afgaw, 1994 Ft 4T oad A+ aqTg T A 5 a1 § Yal<n gIr r
SU-LTT % T LG b SAaiia GAeror srae el ui~me, wRa e, @ d=me, asre @,
Feft wiSrer, shae €T waw, 99 7T, 7% fesi: 110001 & &t St A1 T :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of-Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 1ibid : -

@F) I g & g F ame § o9 Y giieR ' § G aenR 9 e sRaE § v
. TSI & O VST & AT o ST gU A1 &, A7 el WoeThIR a1 wosR # =18 ag et e &
7 fRY TOSTIR & Y AT it IiohT % <10+ g5 |l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@ Q¥ a1 et Ty ar weer § Rt are ax 91 | & [t § e g wy 9w )
TS Y[ o XaS AT § ST WIKT % 918 (el g a1 9o # Raifaa g
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@M Ff e @ T R AT ST % ek (FTer 4T e ) Rt frar @ A gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@ el SwTes Ft ScuTaT e % EaT & g ST s Hiee wrer i S § ok W Sewr S 5w
oRT TF 9w % qareas g, e & gR 9T a7 999 ) I7 911 § O afgfaw (7 2) 1998

4T 109 T fAgss g rw N

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) F0T STET e (3rdier) FRemmeett, 2001 F Faw 9 % siwia R yor d@r sg-8 # ar
giaat &, I seer & i sneer ST fReis & 99 9@ F sfag@-sres gd adier areer ® -1
wfaat & a1 Sfa snae fhar ST =il S€% 91 9rar § o7 ged oY % Sfaia oRr 35-3 |
et 6 & T % 9ea % 919 EM=-6 FTAT il qiaw ot gl A1yl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS e -9 Jg 49 ThY U 9TE €99 7T 39 7 gral &9 200 /- B SFIarT 6
ST X ST Sy T oTE & SATET /r v 1000/~ ¥ g ST sl ST

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T o, Tl STUTET Looh U QT T A IehT =rariersr F Iiy srefier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e ScuTee e orfar=e, 1944 fit ey 35-e1/35-5 % sfasta:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHET IR=EE ¥ TqIC AR 5 AATET 6 T, TIAr F AT § QAT o, deald
ITET o TF JITae FdIeT =ramiereer (Ree) € ufsny &=fr fife, Wﬁ%«iw
TG WA, AT, FREATR, sgARTETe-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. ‘

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.



(3) T = ameer F o e et BT WHISA BT A ek T S oG B AT A ITLH
&7 ¥ frar ST ATRT 5w a2 % g gC oft & T o w1 & a=w F g garRafa sl
FTATTERROT 1 e G AT el TXHT hl TF SIS T ST 3§ |

In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e g afaffEw 1970 For dWifEd f et -1 F siwvie Muiia [ sgar W
IS AT Erenee FATRAT FRofar srfereprdt 3 areer # & swedsh H b AR & 6.50 & 7 =AWy
qreeh feehe TR AT ATRY |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) & AR HaTda ATHe Py AT A a1y MFHT By A A ST BN (6T AT § S AT
S[eh, BETT ScUTa e Td dara srdielta =aamieesyr (Frararey) [, 1982 § [™fgw ]

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T gIeh, AT SCUTET (o T qaTehe Adiend =g (Rede) T aia erdfie & arer
¥ deqHT (Demand) T &€ (Penalty) HT 10% J& ST AT Af7amd g1 gretiih, srfdepaw q& smv
10 ﬂﬁ?m%l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Al ITS (o ST AATHL & ST, AT gHIT Faed @t 7T (Duty Demanded) |
(1) €< (Section) 11D ¥ dga fMaiRa Ti;
(2) foraT wrera Amde shide & it
(3) e hize el % Faw 6 % qga <7 il

7g O ST ' e erdle’ § uge Q@ ST 6T gear A rdler e R & forg @@ e o= faar
T &

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)y  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T aaer 3 R srfier FTTAHReT 3 wwer STgl (e SToraT ok AT qUe fAarted g df /i g g
T % 10% ST U SR STgH et gve faared gy a9 &9 % 10% ST 9% AT ST wehdn gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/3856/2023

ORDER IN APPEAL

M/s. Sarika Otaram Chandora, C-502, Astha, Chandkheda, Ahmedabad- 382424
(hereinafter referred to as 'the appellant’) have filed the present appeal against the
Order-in-Original No. CGST/WT07/HG/776/2022-23 dated 17.01.2023 (in short ‘impugned
order'), passed by the Assistant Commissioner, Central GST, Division-VII, Ahmedabad
North, Ahmedabad (hereinafter referred to as 'the adjudicating authority). The appellant
was rendering taxable service but were not registered with the department. They were
holding PAN No. AFFPC2594D.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant
had earned substantial income by providing taxable services. They declared Sales / Gross
Receipts of Rs.26,86,528/- in their ITR, on which no service tax was paid. Letters were,
therefore, issued to the appellant to explain the reasons for non-payment of tax and to
provide certified documentary evidences for the F.Y. 2015-16. The appellant neither
provided any documents nor submitted any reply justifying the non-payment of service
tax on such receipts. The service tax liability of Rs.3,89,547/- was, therefore quantified
considering the income of Rs.26,86,528/- as taxable income.

2.1 A Show Cause Notice (SCN) No. CGST/AR-V/Div-VII/A'bad-North/TPD-UR-15-
16/110/2020-21 dated 23.12.2020 was issued to the appellant proposing recovery of
service tax amount of Rs.3,89,547/- not paid on the value of income received during the
F.Y. 2015-16, along with interest under Section 73(1) and Section 75 of the Finance Act,
1994, respectively. Imposition of penalty under Section 77(1), Section 77(2) and Section 78
of the Finance Act, 1994 was proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.3,89,547/- was confirmed alongwith interest. Penalty of Rs. 3,000/- each
was imposed under Section 77(1) & Section 77(2). Penalty of Rs.3,89,547/- was also
imposed under Section 78.

3 Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

> The appellant is engaged in the business of carrying out construction services
primarily construction of residential unit to individuals. The service provided by
the appellant is exemptéd under Mega Notification No.25/2012-ST dated
20.06.2012 vide entry No. 14(b).

> The services provided are also for original work /fresh construction hence in terms
of Service Tax Valuation Rules, the appellant is eligible for 60% and is required to
pay tax only on 40% of the taxable value which comes to Rs.10,74,611/-. In terms
of Notification No. 33/2012-ST, they are only required to discharge tax on amount
exceeding the threshold limit exerhption, which shall be Rs.74,611/-. They claim
they are also eligible for cum tax be
value is inclusive of service tax.
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> The appellant is a bonafide tax payer and never had any intention to evade the tax
liability. Therefore in such cases suppression cannot be invoked. So, the notice is
time barred as suppression of facts has not been established.

> Demand cannot be confirmed merely based on the third party data. Reliance
placed on decisions passed in the case of Synergy Audio Visual Workshop-
2008(10) STR, 578; Calvin Wooding Consulting Ltd- 2007 (7) STR 411; Tahal
Consulting Engineern — 2016(44) STR 671.

> The order has been passed ex-parte hence should be set-aside for not following
the principles of natural justice.

4. On going through the appeal memorandum, it is noticed that the impugned order
was issued on 17.01.2023 and same was claimed to be received by the appellant on
08.02.2023. However, the present appeal, in terms of Section 85 of the Finance Act, 1994,
was filed on 19.04.2023 after a delay of 11 days. The appellant in the Miscellaneous
Application have stated that the delay was due to the fact that they being non-registered
it took some time to make pre-deposit.

4.1 In terms of Section 85 of the Finance Act, 1994, an appeal should be filed within a
period of 2 months from the date of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of
the Act, the Commissioner (Appeals) is empowered to condone the delay or to allow the
filing of an appeal within a further period of one month thereafter if, he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
period of two months. '

4.2 1t is observed that the appeal in the present case was filed on 19.04.2023, after a
delay of 11 days. Considering, the legal provisions under Section 85(3A) of the Finance
Act, 1994 and the cause mentioned in the miscellaneous application as satisfactory, I
condone the delay of 11 days as the same being within the condonable period prescribed
in Section 85(3A). '

5. Personal hearing in the appeal matter was held on 25.01.2024. Shri Sharwam
Kumavat, Chartered Accountant appeared on behalf of the appellant for personal hedring.

He reiterated the grounds of appeal and requested to allow their appeal.

6. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of Rs.3,89,547/- against the appellant along with
interest and penalty, in the facts and circumstance of the case is legal and proper or
otherwise. The demand pertains to the period F.Y 2015-16.

6.1 It is observed that the entire demand has been raised on the basis of third-party
data and was confirmed ex-parte. The appellant have claimed that during the period
under dispute they have rendered services for constructiorfaf uael A

are covered under ‘original work’ and therefore in t gf{;;ﬁ%fﬁ’&%c 6A)(ii) (A) of SERVICE
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TAX (DETERMINATION OF VALUE) RULES, 2006 they are liable to pay only on 40% of the
taxable value chérged. Further, the appellant have also claimed that the service provided
is exempted under Mega Notification No.25/2012-ST dated 20.06.2012 vide entry No.
14(b) which exempt “a single residential unit otherwise than as a part of a residential
complex”.

6.2 In support of their claim they submitted copies of two Memorandum of
Undertakings entered with Shri Bhanwar Sigh Rathore of M/s. Manpasand Infracon,
wherein the appellant was granted the contract for construction of residential urfit. The
appellant claim to have received income of Rs. 13,50,000/- and Rs. 12,00,000/- for said
contract, However, it is noticed that the MOU is on plain paper. The appellant also
submitted relevant Balance Sheet pages showing the income earned during the F.Y. 2014-
15 and F.Y. 2015-16. In the year 2014-15, they have shown income of Rs.11,80,560/- and
in the F.Y. 2015-16, income of Rs. 26,86,528/- is shown. Both these income are related to
sub-contract income. However, no supporting documents like Contracts, Ledgers, Profit &
Loss A/c, Form-26AS have been provided by the appellant in support of their claim that
the construction carried out was for single residential unit. Therefore, I find that the
abatement and exemption claimed by the appellant cannot be verified. However, in the
interest of natural justice, the matter is remanded back to the adjudicating authority to
verify the claim made by the appellant and pass a fresh order in the matter. The
adjudicating authority shall grant a reasonable opportunity of personal hearing to the
appellant and the appellant is directed to appear before the adjudicating authority and
justify their claim by producing documentary evidence.

(4 In light of above discussion, I set-aside the impugned order and allow the appeal
filed by the appellant by way of remand.

8.  erdierehal gIRT &t i TS Srdier T (TR SuXier adish & faT ST g
The appeal filed by the appellant stands disposed off in above terms. /Q C
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Superintendent (Appeals)
CGST, Ahmedabad
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To,

M/s. Sarika Otaram Chandora, - Appellant
C-502, Astha, Chandkheda,

Ahmedabad- 382424
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The Assistant Commissioner - Respondent
CGST, Division-VII, Ahmedabad North

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.

3. The Superintendent (System), CGST, Ahmedabad (Appeals) for uploading the OIA
. Guard File. '







